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Has George Stacy McDowell failed t0 show that the district court abused its sentencing
discretion when it imposed concurrent sentences of 14 years with four years determinate upon his
conviction for two counts of grand theft and denied his motion to reduce the sentence?

ARGUMENT
McDowell Has
A.

Failed

To Show That The

District

Court Abused

Its

Sentencing Discretion

Introduction

McDowell purchased thousands of

dollars of jewelry

and merchandise using unfunded

checks. (PSI, pp. 233-39, 419-20, 428-30, 547-50, 559-67, 573-76.)

with three counts of grand

theft,

The

state

charged McDowell

four counts 0f issuing checks Without funds, and one count of

(R. pp. 48-50.)

petit theft.

McDowell pled

guilty t0

two counts 0f grand

dismissed the remaining counts pursuant to a plea agreement.
p.

15, L. 24.)

The

0f appeal.

(R., pp. 83-85.)

and the

state

12-25; p. 13, L. 14

—

imposed concurrent sentences 0f 14 years With four years

district court

determinate on each count.

(T12, p. 5, Ls.

theft

(Tr., p. 48, Ls.

18-25; R., pp. 75-78.)

McDowell ﬁled

McDowell also ﬁled a motion t0 reduce his

court denied. (R., pp. 87-89, 159; Aug., p. 63; Supp. TL, p. 32, L. 6

sentences,

— p.

a timely notice

Which the

district

39, L. 15.)

On appeal McDowell asserts that the district court abused its sentencing discretion, arguing
that his sentence is excessive in light

that sentence

was erroneous

the record, however,

shows

in light

of mitigating factors and that denial 0f his motion t0 reduce

of new information. (Appellant’s

that the nature

brief, pp. 3-8.)

Review of

of McDowell’s crimes, coupled with his history 0f

criminal activity Without rehabilitation, support the district court’s exercise 0f discretion.

Standard

B.

Of Review

The length of a sentence

is

reviewed under an abuse 0f discretion standard considering the

defendant’s entire sentence. State V. Oliver, 144 Idaho 722, 726, 170 P.3d 387, 391 (2007) (citing
State V. Strand, 137 Idaho 457, 460, 50 P.3d 472,

159 P.3d 838 (2007)).

It is

presumed

that the

is

a sentence

is

Huffman, 144 Idaho 201,

V.

Will be the defendant’s

Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).

Within statutory limits, the appellant bears the burden of demonstrating that

it

a clear abuse of discretion. State V. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing

State V. Lundguist, 134 Idaho 83

its

V.

ﬁxed portion 0f the sentence

probable term of conﬁnement. Li. (citing State

Where

475 (2002); State

1,

11

P.3d 27 (2000)). In evaluating whether a lower court abused

discretion, the appellate court conducts a four-part inquiry,

(1) correctly

which asks “Whether the

trial court:

perceived the issue as one of discretion; (2) acted Within the outer boundaries of its

discretion; (3) acted consistently with the legal standards applicable to the speciﬁc choices

available to

it;

and

reached

(4)

its

decision

exercise 0f reason.” State V. Herrera, 164 Idaho

by the

261, 270, 429 P.3d 149, 158 (2018) (citing Lunneborg

V.

MV Fun Life,

163 Idaho 856, 863, 421

P.3d 187, 194 (2018)).

McDowell Has Shown No Abuse Of The

C.

To bear
that,

District Court’s Discretion

the burden of demonstrating an abuse 0f discretion, the appellant

under any reasonable View of the

facts, the

was

sentence

excessive.

must

State V. Farwell, 144

Idaho 732, 736, 170 P.3d 397, 401 (2007). In determining whether the appellant met

this

the court considers the entire sentence but, because the decision t0 release the defendant

is

establish

burden,

on parole

exclusively the province of the executive branch, presumes that the determinate portion Will be

the period ofactual incarceration. State V. Bailey, 161 Idaho 887, 895, 392 P.3d 1228, 1236 (2017)

(citing

M,

the appellant

144 Idaho

at

726, 170 P.3d at 391).

must demonstrate

that reasonable

To

establish that the sentence

was

excessive,

minds could not conclude the sentence was

appropriate t0 accomplish the sentencing goals 0f protecting society, deterrence, rehabilitation,

and retribution.

Far_well,

144 Idaho

at

736, 170 P.3d at 401.

A sentence is reasonable “‘if

it

appears

necessary t0 accomplish the primary objective 0f protecting society and t0 achieve any 0r

all

the related goals of deterrence, rehabilitation, or retribution.” Ba_iley, 161 Idaho at 895-96,

P.3d

at

1236-37 (quoting State

At sentencing

V.

McIntosh, 160 Idaho

the district court considered

all

1, 8,

392

368 P.3d 621, 628 (2015)).

the relevant legal standards and “the nature

of the offense; the character of the offender; [and] any mitigating 0r aggravating factors.” (TL,
46, L.

by

[a]

24 — p. 47,

L. 8.)

The

district court rej ected the

0f

p.

argument that the crimes “were solely driven

drug addiction” but were instead intentional and predatory.

(TL, p. 47, Ls. 9-14.)

McDowell’s history of theft dated unabated back to 1993 despite having received treatment. (TL,
p. 47, Ls. 15-22.)

Despite having the capacity to earn an honest living,

McDowell refused t0

“put[]

[his]

mind” to treatment and instead “revert[s] back t0 criminal activity that hurts innocent parties.”

(T12, p. 47, L.

but

is

23 —

His criminal actions are not “driven because [he

p. 48, L. 4.)

rather “driven because [he

people.” (TL, p. 48, Ls. 5-9.)

The

smart enough t0 ﬁgure out

is]

district court

how

is]

a drug addict,”

t0 take advantage

0f other

concluded that McDowell could get rehabilitative

treatment, including for drug abuse, “in prison.” (Tn, p. 48, Ls. 10-13.)

McDowell presented “a
[he] defraud[s]

The

and

district court

sure” that

members of the community

in the

from innocent members 0f the community.” (TL,

steal[s]

found

risk to other

that a long indeterminate portion

When McDowell was

released back into the

manner

in

Which

p. 48, Ls. 14-17.)

0f the sentence was “necessary t0 make

community he was “supervised

sure [he does not] revert back to further criminal conduct.”

(TL, p. 49, Ls. 1-5.)

to

make

Because the

court’s factual ﬁndings support the sentences imposed, the district court did not abuse

its

discretion.

McDowell contends
he deems mitigating
issues, the

the district court abused

As shown above,

issues

(Tr., p. 47, Ls. 9-14.)

activities. (Tr., p. 47, Ls.

addiction, but rather

by the

by

He

(Appellant’s brief, pp. 4-5.)

McDowell’s substance abuse

error

he argues that his “substance abuse

impact 0f his substance abuse 0n his behavior, and his need for treatment are strong

directly contrary speciﬁc ﬁndings.

show

discretion because 0f the presence of what

factors. (Appellant’s brief, pp. 4-7.) First,

factors in mitigation.”

behavior.

its

15-22.)

It

the district court speciﬁcally found that

were not a signiﬁcant underlying cause of

his criminal

found that treatment had not curtailed McDowell’s criminal
It

found that McDowell’s crimes were not “driven” by his

his ability t0 take advantage

district court,

ignores, however, the district court’s

McDowell simply

of others.

ignores

its

(Tr., p. 48, Ls. 5-9.)

ﬁndings and analysis.

Rather than

McDowell next contends
his conduct,

was remorseful
The

brief, pp. 5-6.)

his sentence

for his actions,

district court,

was excessive because he “took

and was ready

responsibility for

t0 turn his life around.”

(Appellant’s

however, considered McDowell’s claims, but rejected them

because “simply saying you’re sorry and accept accountability” does not undo the need for

punishment of deliberate and harmful conduct.

(T12, p. 50, Ls. 9-1 1.)

McDowell has

history dating back t0 1993. (TL, p. 47, Ls. 15-17; PSI, pp. 4-10.) After his release

2018 he “began committing crime nearly immediately.” (PSI,
county crime spree.

he means

it

(Id.)

After 27 years 0f not turning his

life

p. 10.)

last

argument

that

is

McDowell had completed the programing he would
offense. (TL, p. 47, Ls. 15-22.)

Treatment and

around, his promise that this time

6.)

get

However, the

on a

rider before

in 2017,”

district court

after a

found that

he committed the instant

IDOC records show that McDowell “completed Level I Outpatient

MRT through Peak Recovery in 2016,” “the Therapeutic Community program in

2009,” “Relapse Prevention” and “Cognitive Self—Change” in 2010,

and “aftercare

McDowell has

to treatment greater than

Nor was

at the District

failed to

“TC

again in 2012,” “CBI-

Three Probation and Parole ofﬁce in June 0f 2018.”

show that retaining jurisdiction would have given him access

What he has already had, treatment

that

had no discemable

effect

0n

his

McDowell’s sentence was not excessive when imposed.

criminal activity.

it

later

shown

to

be excessive. The

motion, ﬁnding that “further leniency

The

in

Indeed, he went on a three

he “had the tools to succeed in the community

period of retained jurisdiction.” (Appellant’s brief, p.

(PSI, p. 15.)

on parole

invites incredulity.

McDowell’s

SA

a criminal

district court

is

district court

denied McDowell’s Rule 35

not warranted in this case.” (Supp. Tr., p. 35, Ls. 21-24.)

recognized McDowell’s “substance abuse addiction,” but found that

McDowell

“has failed t0 take advantage of substance abuse treatment in the community” and “While he was

in custody.” (Supp. Tr., p. 35, L.

the crimes at issue “While he

24 — p. 36, L.

was on

caused “real” and “lasting” harm.

4.)

The Court also found that McDowell committed

parole,” that he “is a risk t0 society,” and that his actions

(Supp. Tr., p. 36, Ls. 5-9.)

Although McDowell

is

“highly

educated” and has the capacity to support his family by “lawful means,” he instead uses his
“intellect for criminal purposes,” fashioning “intentional, sophisticated” fraud

schemes

t0 target

small businesses and “trusting individuals.” (Supp. TL, p. 36, Ls. 9-23.) The district court noted

McDowell’s “signiﬁcant criminal history” of theft-related crimes and speciﬁcally found he was
“not amenable t0 supervision.” (Supp. Tr., p. 36, L. 23
that

McDowell was “a risk t0

— p.

37, L. 2.)

the community,” that his crimes

The

district court

concluded

“harm the community,” and that his

“criminal history” and failure to take “advantage of substance abuse treatment and other

programming” show that McDowell
(Supp. TL, p. 38, Ls. 11-17.)

It is

is

not a “candidate for a Rider 0r for a more lenient sentence.”

McDowell’s “criminal thinking,” not his “substance abuse,” that

underlay McDowell’s criminal behavior. (Supp.

McDowell

Tr., p. 38, Ls. 22-25.)

argues that the materials he submitted in support 0f his motion “supported a

reduction of his sentence.”

(Appellant’s brief, p. 8.)

The

district court

found

it

unpersuasive.

McDowell has shown no abuse of discretion.

CONCLUSION
The

state respectfully requests this

Court t0 afﬁrm the judgment of the

DATED this 24th day of November, 2020.
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